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James LinDsay Merchant in Dyſart, 
and David Thousod Merchant in 
Gallatown his Cautioner de judicio ſiſti 
et Judicatum ſolvi. 


Humbly She eth, 4 
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HAT the petitioners having applied to your Lord- 
ſhips for ſuſpenſion of an admiral-decreet, at the 
Tall of James Turing merchant in Middleburgh, 
to be in the ſequel more particularly ſtated ; and the 
Lord Kaimes Ordinary, having, by interlocutor 4th 
June 1767, upon adviſing the bill with the anſwers 
_ thereto made, refuſed the ſame ; the petitioners take 
the liberty of making this application to your Lord- 
ſhips in order to have the bill paſſed ; and, in that view, 
the following ſtate of the caſe is humbly ſubmitted. 
In 1762, the petitioner James Lindlay, owner of the 
ſhip the james and Margaret of Dyſart, ſent out the a- 
A foreſaid 
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foreſaid veſſel, Robert Anderſon maſter, with a cargo 
of coals, conſigned to the ſaid James Turing merchant 
in Middleburgh, with inſtructions to him to diſpoſe of 
ſaid coals upon your petitioner's account, and with the 
proceeds thereof to purchaſe certain goods to be re- 
turned in faid ſhip. 

The veſſel with this cargo of coals arrived ſafe at 
Middleburgh in the beginning of Auguſt thereafter ; 
and, it appears that the very night of her arrival in the 
harbour of Middleburgh, ſhe, by the fault or neglect of 
Anderſon the maſter, heeled over, and damaged the 
ſcout of Arnoldus de Keulenaar ſkipper in Middleburgh. 

Turing, by letter of this date, acquainted the peti- 
tioner of the ſhip's having arrived in the harbour of 
Middleburgh ſome days before; that he had ſet up the 
coals at 60 ſtivers per ſcale, and that they went off faſt ; 
but that Captain Anderſon had met with an unlucky 
affair by lying along ſide of a Dutch ſcout, and in the 
night-time had heeled over her, and ſqueezed her ; 
whereupon the ſkipper had commenced a proceſs of 
damages againſt Captain Anderſon, and had thereupon 
arreſted Captain Anderſon's perſon, the ſhip, and the 
proceeds of the coals; that he was convinced Captain 
Anderſon was not in the leaſt to blame, and that in ju- 
{tice he could not be made liable for any part; how the 
judge might decide was uncertain, but promiſing to ac- 
quaint your petitioner how it went on and was deci- 
ded. | 

It appeared to your petitioner, that this matter did 
not concern him in the ſmalleſt degree; for that if this 
diſaſter had befallen the ſcout by any unavoidable fa- 
tality, no claim of damages could lye at the owner of 


the ſcout's inſtance againit him or his property, ei- 
ther 


| 
| 
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ther in ſhip or cargo; if, on the other hand, the diſ- 
| aſter was occaſioned by any fault or negle& of Ander- 
{on the maſter, which was moſt probably the caſe, when 
both veſſels were lying in harbour, Anderſon the ma- 
ſter muſt anſwer for it, and therefore your petitioner did 
reſolve to take no concern in that queſtion, but leave 
it to Anderſon to defend himſelf as he beſt could. 

Accordingly, by letter of this date,. your petitioner Aug. 19. 
| wrote to Turing in return to his of the 7th, in ſub- 8 
ſtance importing, That he conſidered this to be an affair 
in which he had no manner of concern: That if Ander- 
fon was culpable, he ought to ſuffer for it, and with an 
expreſs injunction that your petitioner's money ſhould 
not be applied to ſupport any law-ſuit on. that affair; and 
it ſtands now confeſſed, that ſaid letter came to Tu- 
ring's hands upon the 3oth of that month of Auguſt, 
before he had entered into. the recognizance. for pay- 
ment of whatever ſum ſhould be decreed againſt An- 

* derſon. 

Turing, by letter of this date, acknowledged the re- os 4 
ceipt of the petitioner's letter of the 19th of Auguſt, '' 
expreſſes his ſurprize at your petitioner's taking the af- 
fair between Captain Anderſon and the owner of the 
ſcout in ſuch a ſtrong light; again gives it as his opini- 
on, that Captain Anderſon was not in the leaſt to blame, 
as would appear by the depoſitions of him and his men, 
whereof he would ſend a copy, (but which copy he 
never ſent); that the law was open, and who could help 
it, if a litigious fellow, as the ſkipper was, ſhould com- 
mence a ſuit which might laſt ſome months; and that 
he had given bond to ſtand trial and to be anſwerable 
for the ſentence: Accordingly, it appears, that ſuch re- 
cognizance or bond of cautionry had been granted up- 
on 
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on the ziſt of Auguſt, being the day after Turing ac- 
knowledges the receipt of your petitioner's letter of 
the roth Auguſt. 

Notwithſtanding this peremptory injunction ſignify- 
ing the petitioner's determined reſolution to take no 
concern in that proceſs, or to be at any expence there- 
anent, it appears that Turing, of even date with his 
bail: bond, took from Anderſon a letter of attorney, not 
only for himſelf, but alſo for the owner of the ſhip, 
authorizing Turing to carry on and defend ſaid pro- 
ceſs, and, in the bail-bond itſelf, cauſed Anderſon o- 
blige not only himſelf, but alſo the owner of the ſhip, 
to indemnify Turing of his cautionary engagement, 
tho? theſe particulars were artfully concealed in Tur- 
ring's letter of 4th September, adviſing, that he had 
given bail-bond for Anderſon to ſtand trial, and to be 
anſwerable for the ſentence, fo that the petitioner had 
all the reaſon in the world, to imagine that this cau- 
tionry interpoſition of Turing was purely upon An- 
derſon's account, and upon his faith and credit, as the 
diſaſter which had befallen the ſcout, was charged to 
have been occaſioned by his fault or neglect; and in 
— this opinion he was confirmed from Turing's after- 
conduct, who having diſpoſed of the outward and 
therewith purchaſed the homeward cargo, returned 
theſe on board laid veſſel, without making any demand 
upon the petitioner for relief of his cautionary engage- 
ments, or the leaſt mention of that affair in all their 
after-correſpondence. 

Ir was therefore matter of juſt ſurpriſe, when, no 
earlier than {te ziſt January 1764, Turing wrote 
the petitioner, adviſing, that the proceſs againſt An- 
derſon, which had been depending ever ſince Auguſt 
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1762, was, upon the Thurſday preceeding, deternits 
ned againſt them ; and that he had been ſentenced 
to pay ſo much in name of damages, and ſo much 


more in name of coſts of ſuit, to the ſkipper, over 
and above the ſums which had been expended in 


the defence. 


For theſe ſums, with an article of about 20 gui- 
neas for Turing's own commiſſion, amounting in 
whole to L. 109: 2: 9 Sterling, Turing drew bill 
upon the bob) ; which he having refuſed to ac- 
cept, Turing brought an action , for payment before 
the Court of Admiralty. 

The defence pleaded for your petitioner, did in 
ſubſtance import, that, as the petitioner, by this let- 
ter 19th Auguſt, had expreſsly declined taking any 
concern in that affair, or to take upon him the de- 
fence of that proceſs; and which letter Turing had 
received before he had bound himſelf as cautioner 
for Anderſon ; his after- engagement as cautioner could 
only be upon the faith and credit of Anderſon him- 
elf, who, in all events, was bound to relieve the 
petitioner of any damages incurred by his fault or 
neglect; and therefore, that no claim could lye at 
Turing's inſtance, for any of the above-mentioned 
ſums ; and more particularly, that he could have no 
ſuch claim for the extravagant ſum claimed in name 
of commiſſion to himſelf, for his trouble in the pre- 

miſſes. 

It was, on the other hand, tended Kok Turing, 
that, as owners of ſhips were liable ex dclifto, as well 
as ex contractu of the maſters of the ſhip, in matters 
reſpecting their pracpoſitura, but prejudice of the own- 
er's claim of relief againſt the maſter, Turing's in- 

B terpoſition, 
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terpoſition, in becoming cautioner for Anderſon, was 
beneficial, and in rem ve! ſam of the petitioner, as both 
ſhip and cargo were under attachment, at the in- 
ſtance of the owner of the ſcout, for the damages 
he had ſuſtained ; ſo that, unleſs the arreſt had been 
looſed, the ſhip could not have returned with her 
homeward cargo. 

Upon adviſing theſe defences, with the anſwers, 
replies, and duplies, the judge-admiral, by interlo— 
cutor 24th October laſt, found your petitioner liable 
in the above-mentioned ſum of L. 109: 2: 9 Ster- 
ling, with intereſt from the 13th July 1766. 

When this. interlocuror was pronounced, it had 
not been aſcertained at what preciſe time the peti- 
tioner's prohibitory letter of the 19th Auguſt had 
been received by Turing, whether prior or poſte- 
rior to his entering into the bail-bond. A petition, 
therefore, was preferred, reclaiming againſt the a- 
bove-mentioned interlocutor ; and, inter alia, inſiſting, 
that Turing ſhould be ordained to produce che pe- 
titioner's letter to him of the 19th Auguſt, and to 
condeſcend when he received it, and ſeparatim objec- 
ting to the article of commiſſion. 

Turring made anſwers; and, alongſt therewith, 
produced the petitioner's letter 19th Auguſt ; and 
was obliged to acknowledge, that he had received 
it upon the 3oth of that month, being the day be- 
fore he had granted the bail-bond ; and his apology 
for granting a bail-bond, after he had been thus ſpe- 
cially interpelled, was, ½, That he had ab ante ver- 


bally promiſed to become cautioner. 24ly, That, if 


caution had not been found, the ſhip and cargo would 
have remained under arreſt till the iſſue of the caule ; 


notwithſtanding 
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notwithſtanding of which, the Judge-admiral was as plea- 
ſed to adhere, by interlocutor 6th January 1767. 
| But, upon adviſing a ſecond reclaiming petition and 
| anſwers, with a counter petition and anſwers, the 
Judge-admiral pronounced this other interlocutor : r 
« Alters the former interlocutor, of date 24th October an 
« 1766. And finds it proven, That, upon the 6th 
of Auguſt 1762, the ſhip the James and Margaret, 
if Robert Anderſon maſter, and her cargo, all belong- 
ing to the defender, were attached or arreſted in the 
„harbour of Middleburgh in Zealand, at the inſtance. 
| « of one De Keulenaar, for alledged damages to the 
| «© extent of 1 500 guilders, done by ſaid ſhip to a ſcou- 
e ter ſhip lying in faid harbour, belonging to faid De 
« Kenlenaar. And finds it proven, That, by letter 
« of date the 7th of Augult 1762, the purſuer did ad- 
« viſe the defender thereof; and that a law-ſuir was 
| «© commenced againſt Andetſon the maſter;. and the 
7 «« ſaid ſhip ; and that he the purſuer was to make the 
| «« proper defences in the action. And finds it proven, 
That, upon the 31ſt of Auguſt 1762, the purſuer 
became cautioner in the action, upon which the at- 
| « tachment or arreſtment upon the ſaid ſhip and her 
| cargo was removed. And finds it proven, That, 
„ upon the giſt of Auguſt 1762, Robert Anderſon. 
the maſter, for himſelf, and the owner of the ſaid 
| „ ſhip and cargo, granted a power of attorney to 
| e the purſuer to defend in the ſaid action. And 
| „finds it proven, That, upon the 19th of Auguſt 
« 1762, the defender did, in anſwer to the pur- 
« ſyer's ſaid letter of the -th of Auguſt 1762, write 
« to the purſuer, by the ſhip of one Captain Methven, 
that os the defender was of opinion, that the Dutch- 
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his claim of damages, or to have taken upon himſelf 
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man was intitled to no damages; and that the ſhip 
was not attachable therefor: And the defender 
therein writes, That he hopes his money will not be applied 
to ſupport any law-ſuit. And finds it proven, That 
the ſaid De Keulenaar did obtain a decree for his 
damages, &c. which were paid by the purſuer. 
And finds, That faid ſhip, the James and Margaret, 
was, by the law of nations, attachable and liable for 
the damages; and that the defender could only get 
free of theſe damages, Oc. by abandoning ſaid ſhip. 
And finds, That his taking the benefit of the pur- 
ſuer's becoming cautioner, and thereby getting the 
ſhip looſed, does fubject him to relieve the purſuer , 
of all the expences, ec. he incurred by ſaid caution. 
And finds, That, in order to have freed him (the 
defender) from the expences of the ſuit, Oc. it was 


incumbent on him debiro tempore, before any proceſs 


was made in the ſuit, to have paid to De Keulenaar, 


* 


the trouble and expences of defending in the action. 
And finds, that his having not done ſo, did ſubject 
him in repayment to the purſuer of the money, Oc. 


laid out by him on account of that affair, and ha- 


ving conſidered the accompt produced by the pur— 
ſuer, amounting in whole to the ſum of 1164 guil- 


ders, 3 ſtivres, Holland money, for the amount of 


which, the bill libelled on is drawn. Suſtains all the 
articles of ſaid accompt, excepting the laſt article 


thereof, being 220 guilders therein ſtated for the 
defender's commiſſion, and modifies the faid laſt ar- 
article to the ſum of 40 guilders: And finds, that 
e ſum total of taid accompt ſuſtained and modi- 


fied, as laid is, does amount in whole to the ſum of 


4660 984 
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„ 984 guilders, 3 ſtivres Holland's money: And finds, 
ce that the purſuer is intitled to ſaid ſum : Finds that the 
« ſajidſumattherateof 222 Ster. per guilder, does amount 
« to the ſum of L. 92: 5: 3 Ster. And finds, that the 
« defender his liable in payment to the purſuer, or to 
«© Mr John Watſon writer in Edinburgh, his truſtee for 
« his behoof, of ſaid ſum of L. 92: 5; 3 Sterling, 
« with the intereſt thereof, from and ſince the I 3th 
«« July 1766 until payment. Andas to the ſaidaccompt 
« of the expences of procels given in for the purſuer, 
„ Finds, that the purſuer is intitled to his expences 
« of proceſs, in reſpect that the defences pled for the 
«« defender have been all along total againſt the whole 
A ground of action, and modifies the faid accompt 
« of expences of proceſs, to the ſum of L. 4 Sterling : 

«© And finds, that the defender is liable in payment 
to the purſuer, or to Mr John Watſon writer in E. 


dinburgh his truſtee, for his behoof of the ſaid ſum 


of L. 4 Sterling of expences of proceſs ; as alſo. of 
«© the expences of extracting the decreet, as the ſame 

*« ſhall be aſcertained under the hands of the clerk- 

« of court, reſerving. always to the defender as ac 
:© cords, action of relief againſt the ſaid Robert An- 

derſon the maſter: And decerns.“ 

The petitioner conceiving himſelf to be greatly ag- 
Trieved by this decreet, meaned himſelf to your Lord- 
hips by the bill of ſapenſion, which, the Lord Kaimes 
ordinary has been pleaſed to refuſe, and the queſtion 
thereupon ariſing, and which the petitioner is now 
1umbly to ſubmir to your Lordſhips review, is, Whe- 
her, upon the foregoing ſtate of the caſe, Turing has 
any demand either in law or juſtice againſt the petiti- 
oner for repayment of all or any part of the ſums de- 


cerned for. 
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The general principles of law which govern que- 
ſtions of this kind, are extremely plain and ſimple: If 
a perſon without mandate or authority, becomes nego- 
tiorum geſtor, for another abſent at the time, he is inti- 
tled to recover from the party quorum negotium geſſit, not 
only thoſe -expences which eventually proved profitable 
and in rem verſam, but theſe which were rationally de- 
burſed, though eventually unprofitable. 

But where a perſon wantonly and officiouſly intrudes 
himſelf into another's affairs, nolente et prohibente domino, 
he is not only anſwerable for every conſequential da- 
mage, however upright his intentions may have been; 
but, in penam of his intermeddling domino prohibente vel 
nolente, the law denies him action for payment even of 
thoſe deburſements which have been utiliter impenſæ. 

So the rule is laid down in expreſs words by the Em- 
peror 7uſtinian in J. 24. cod. de negot. geſt. ** Si quis, no- 
lente et ſpecialiter prohibente domino, rerum ad- 
minſtrationi earum ſeſe miſcuit, apud magnos au- 
ctores dubitabatur, ſi pro expenſis quæ circa res 
factæ ſunt, talis negotrorum geſtor habeat aliquam 
ad verſus dominum actionem, licet res bene ab eo 
geſtæ ſint.“ And the deciſion thereupon pronoun- 
ced, is a denial of action for all expences profitably or 
unprofitably deburſed. 

And as this rule, approved of by lawyers of the firſt 
character, is univerſally followed in practice, there is 
the ſtrongeſt reaſon it ſhould be ſo, as the only poſ- 
{ible awe-band or reſtraint againſt officious intermed- 
dlers. 

And it is, with ſubmiſſion, no good anſwer, to ſay 
that the arreſt which had been uſed upon the ſhip and 
cargo could not have been looſed, but upon ſuch 


caution 
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caution found; and conſequently, that łhe granting 
the bail-bond was in rem verſam of the petitioner, It 
was the petitioner who was to judge for himſelf in that 
matter. He was appriſed of the action againſt the ma- 
ſter for reparation of the damages done to the ſcout, 
and of the arreſtment thereupon uſed. But * ad- 
viſed, that, if the diſaſter was owing to a fatality, 
no claim of damages could lye either againſt him per- 
ſonally, or againſt the ſhip and cargo, and that if the 
damages were occaſioned by the default of the maſter, 
he was liable to relieve the petitioner of theſe ; he did 
upon theſe conſiderations peremptorily refuſe to take 
g2"y concern in the matter, or that one penny of his 
money ſhould go in defence of that action, leaving it 
to Anderſon to exculpate himſelf as he beſt could: 
This he notified to Turing before he had entered into 
any ſuch recognizance, and yet, nolente et prohibente the 
petitioner, did he not only grant the aforeſaid bail- 
bond, but took from Anderſon a power of attorney, 
both for himſelf and owners, authoriſing Turing to 
carry on and defend the action: Why he did not recover 
and take relief from Anderſon, the party for whom he 
principally intereſted himſelf, he can beſt explain. 
Great ſtreſs is laid upon this ſuppoſed principle of the 
law, that the ſhip was attachable for the damages oc- 
caſioned to the ſcout by the fault of the maſter; and 
that the petitioner could only get free of theſe damages 
by abandoning the ſhip, and conſequently, that, as the 
ſhip obtained its liberty by means of the purſuer's cau- 
tionry aforeſaid, he muſt indemnify the purſuer of the 
ſum awarded againſt him, and of the expences thereby 
incurred ; but which can never apply to the caſe where 
the negotiorum geſtor takes upon him to act prohibente do- 
mino, 
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mia, and mare eſpecialy where, as in the preſent caſe, 

there was another perſon primarily liable and bound to 
have relieved the petitioner from any damages ariſing 
from the fault of the maſter. 

But allowing for argument's ſake that this plea de in 
rem ver ſam ſo qualified could be allowed, your Lord- 
ſhips will conſider how it is poſſible to carry this all the 
length that the Judge-admiral's decreet has gone. If the 
claim of damages was juſt, why did he conteſt it for 
near the ſpace of a year and a halt, whereby the ex- 
pences of proceſs, both in purſuing and defending, 
were ſwelled to ſo great a ſum, if he was at liberty to 
counteract the petitioner's poſitive prohibition not to 
interfere in ſaid matter, or to defend ſaid action? He 
ought to have been well aſſured that his defence was 
well founded, as he could not be ignorant that the ex- 
pences of proceſs mult be decreed to the owner of the 
| ſcout, if any damages at all were allowed, beſides his 
own expences in that unjuſt defence. 

Relying upon the account which Anderſon the ma- 
{ter gave him of that affair, he took it upon him to a- 
ver, that Anderſon was quite innocent, and conſe- 
quently that he muſt prevail in the action, however ap- 
parent it was in the nature of things that the damage 
done to the ſcout could not have happened but by An- 
derſon's fault or neglect, or of thoſe to whom he had 
truſted the mooring of the ſhip; and when, notwith- 
ſtanding of theſe ſtrong aſſertions, the petitioner in- 
terpelled him to intermeddle in faid affair,, he would 
not deſiſt, but took from Anderſon a power of attor- 
ney, both in the petitioner's name and his own, to de- 
tend ſaid procels ;.the event of which was no other 


than might be expected, Viz. a decreet both for da- 
| mages 
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mages and expences of proceſs, however apparent it 
mult be, under theſe circumſtances, that this his offi- 
cious interpoſition could only be upon the faith and 
credit of Anderſon himſelf, and to ſerve him, who was 
bound to relieve your petitioner's veſſel; and, if left to 
himſelf, would ſoon have done ſo, by compromiſing 
matters with the maſter of the ſcout; ſo that, in fact, 
your petitioner reaped no benefit by Turing's' beco- 
ming cautioner. 

It is an eſtabliſhed rule that the negotiorum geſtor is not 
liable ob culpam leviſſimam; but where he acts domino pro- 
hibente, he is anſwerable for all the conſequences: He 
ſays, he had the advice of an eminent counſel, of which, 
by the by, there is not the leaſt evidence. But ſuppo- 
ſing this to be the caſe, quid inde? was the opinion of a- 
ny counſel to determine him to interfere in the petiti- 
oner's affairs in oppoſition ro his expreſs prohibition, 
or to involve him in the expences of a tedious law-ſuit, 
when he had fo peremptorily declared that he would 
take no part therein ? Anderſon, who gave the man- 
date, may be liable for his indemnification; but that 
the petitioner ſhould be ſubjected thereto, ſeems an ex- 
treme hard caſe; the utmoſt length that the plea in rem 
ver ſam can poſſibly go, is the real damage done to the 
ſcout by the heeling of this ſhip: Had he made fatisfac- 
tion for theſe, his claim of relief, even againſt the peti- 
tioner, notwithſtanding his peremptory prohibition, 
might have had ſome appearance bf equity; but that, 
by his officious intermeddling, he ſhould ſubject the pe- 
titioner in the expence of defending againſt that claim, 
and in payment of the expences of proceſs decreed to 
the owner of the ſcout, is, with all due deference, ad- 
verſe to every principle of law or juſtice: He may age 
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for theſe as accords againſt Anderſon, the party for 
whoſe behoof he muſt be ſuppoſed to have interpoſed; 7 
but can have no ſuch claim againſt the petitioner, as it 
could never be in rem verſam of him to maintain an un- 
juſt litigation, the riſk of which he took upon him- 
lelf, when, notwithſtanding the petitioner's orders to 
the contrary, he undertook the defence of that cauſe 
upon the power of attorney granted by Anderſon. 

He ſays, that he had come under a perſonal engage- 
ment to grant the bail-bond before he received the pe- 
titioner”'s letter of the 19th Auguſt ; but as this is un- 
ſupported by any the leaſt evidence, ſo neither is it in 
the ſmalleſt degree relevant. It was a raſh promiſe if he 
gave any ſuch. No action was competent to compel, 
performance of that promiſe : He was at liberty to draw 
back ſo long as the bail-bond was not actully granted, 
and the petitioners letter was a ſufficient interpellation. 
So that, whatever ſhall be your Lordſhips opinion with 
reſpect to the ſum awarded to the owner of the ſcout, 
as the real damage done to that veſſel, it ſeems impoſ- 
ſible, upon any known principle of law or juſtice, that 
action ſhould ly againſt the petitioner at Turing's in- 
ſtance, either for the expences depurſed by him in the 
defence of that proceſs, or for the expences awarded 
to the owner of the ſcour. 

Not ſatisfied with. this indemnification of the ſums 
actually decreed againſt. him, or for damages and ex- 
pences to the owner of the ſcout, and of the expences 
depurſed by him in defence of that action, he claims 
his being allowed a further ſum in name of commiſſion, 
that is in other words for a gratification. to himſelf for 
the trouble he is ſuppoſed. to. have had in the direction 
and management of that proceſs, in which he was diſ- 
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charged to intermeddle. How far that claim is found- 
ed, the petitioner ſubmits without further ar a ee 


He had the policy to claim no leſs than L. 20 12. 6 
Sterling for his own trouble in the premiſes, 1 natne 
of commiſſion; and, tho' the Judge-admiral was plea- 
ſed to reſtrict that ſum to 40 guilders, it's humbly 
ſubmitted, whether he is juſtly entitled to one farthing 
on that account, where the only trouble he can be al- 
ledged to have had, was, his employing a ſollicitor to 


manage the defence, a character in which Turing him-- 
{elf neither did nor could act. 


May it therefore pleaſe your Lordſhips, on conſi- 
deration of what is above-repreſented, either to 
paſs the bill, or to remit to the Lord Ordina- 


1 ry. to paſs the ſame. 
According to Juſtice, Gg. 


ALEX. LOCKHART.. 


